question of the authority of the agent making the agreement is immaterial. A parol agreement made at the time of delivering the policy would be wholly ineffective to modify its terms, whether made by the president of the company or the office boy. And such was the decision in Lumber Underwriters v. Rife.9 The point really determined by the long and tortuous opinion of the court would seem then to be that the alleged estoppel was but a claim of waiver at the delivery of the policy; that such waiver was but an implied parol agreement in contravention of the terms of the policy, and therefore could not be shown. It would seem, then, to follow that the long discussion of the effect of the limitations upon the agent's authority to waive, however material it would have been if the alleged waiver had occurred subsequently to the delivery of the policy, was, under the facts of this case, quite unnecessary.
Prior to the decision of the Northern Assurance Co. case, the courts of most of the states10 had either expressly accepted or referred with approval to the doctrine laid down in I87i by Mr. Justice Miller in Union Mutual Life Ins. Co. v. Wilkinson,"-which, in turn, followed some earlier New York cases,2 that even in an action at law on the policy testimony might be received to show that a breach of condition precedent to the inception of the policy upon which the insurer relied to defeat the claim of an honest insured, was known to the insurer or his agent at the time the policy was delivered, and that the insurer was thereby estopped from claiming the benefit of such a dishonest defense. It is quite true that in the Wilkinson case and those following it the reasons given for admitting such evidence were frequently confused, and the theory of equitable estoppel to deny the asserted validity of the contract was sadly confused with that of waiver of a privilege under the contract, yet the course of actual decision was fairly consistent, and through the confused language of the opinions there can clearly be discerned, the persistent idea that the insurer should not be allowed by his actions to assert the validity of the policy when taking the insured's money, and deny it when called upon to pay his loss.'3 9(19I5) 237 U. S. 605, 35 SUP. Ct. 717. ' Co. (1904) 124 Iowa, 547, 549, ioo N. W. 542, 543, as follows: "The law is charitable enough to assume, in the absence of any showing to the contrary, that an insurance company intends to execute a valid contract in return for the premium received; and when the policy contains a condition which renders it void at its inception, and this result is known to the insurer, it will be presumed to have intended to waive the condition, and to execute a binding contract, rather than to have deceived the insured into thinking his property is insured when it is not, and to have taken his In several of the states this course of decision was seriously disturbed by the Northern Assurance Co. case. The great prestige of the Supreme Court, coupled with the apparently exhaustive consideration of the question in that case, caused some of the state courts to reconsider the matter and to follow the federal supreme court in its changed ruling. But the revulsion came quickly.14 The wavering courts returned to their earlier precedents and it is believed that at the present time such parol estoppels may be shown in the courts of every state'5. of the Union except Massachusetts:' and New Jersey.'7 These two states have consistently refused to admit offered proof of such estoppels on the ground that to do so would be to violate the The inferior Federal courts sitting in states where the doctrine of parol estoppels is accepted by the state courts as a matter of course, and yet compelled to follow the Federal rule because a question of general commercial law is involved,'9 have naturally shown themselves restive under the rule imposed by the Supreme Court in the Northern Assurance Co. case. As might have been expected, the process of distinguishing away that case was soon under way, but this was rudely interrupted by the Supreme Court. The Circuit Court of Appeals for the Sixth Circuit had held20 that an insurance company which, with exact knowledge of the character of the risk gained through a report by its own inspector, had issued a fire policy and taken the insured's money as a premium therefor, was estopped to claim the benefit of the condition avoiding the policy in case other buildings were located within one hundred feet of the structure to be covered, a condition known by the insurer to be broken as soon as made. But by a writ of certiorari the Supreme Court brought the Circuit Court of Appeals roundly about, saying :21 "Therefore when by its written stipulation the document S It appears to be settled law in England that the soliciting agent who aids in the preparation of the application is deemed to be the agent of the insured and not of the insurer. It necessarily follows, therefore, that the insurer is held not to be estopped to take advantage of false answers inserted by the soliciting agent in the application form even when true answers have in fact been given by the insured to the agent. gave notice that a certain term was insisted upon, it would be contrary to the fundamental theory of the legal relations established to allow parol proof that at the very moment when the policy was delivered that term was waived. It is the established doctrine of this court that such proof cannot be received." But even in the face of such a rebuke, the Circuit Courts of Appeal probably feel that there must be some limit to the application of the hard rule insisted upon by the Supreme Court. The Circuit Court of Appeals for the Second Circuit evidently considered that the limit had been passed when an insurance company, after refusing an application for insurance on a certain barge because its inspector reported it to be unseaworthy, subsequently granted the insurance at a much higher rate because of the unseaworthiness, but thriftily included a warranty of seaworthiness in the policy issued. The judgment of the court that the insurer was estopped to set up a breach of this warranty appears to have remained undisturbed.22 It is sufficiently unfortunate that as to these cases of true estoppels now under discussion there should be such a lack of harmony of decision with regard to so important a question of commercial law between the state and federal courts. But when we come to combine questions of waiver with those of estoppel, both being often complicated by difficult accompanying questions as to the powers of agents, we find a confusion of decision as well as of statement that is truly distressing.23 In this connection waivers and estoppels are sometimes carefully distinguished as independent concepts24 and sometimes regarded decision of the Circuit Court of Appeals. The failure of the court to make any distinction between a waiver, which certainly could not be shown under the circumstances stated, and the estoppel found by the lower court, is remarkable.
: "If the [insurer] knowingly took the risk at a higher prenilum it should be held to its bargain, and not be permitted to resort to the terms of the policy to overcome the claim," Amer. Marine Ins. Co 'As careful a judge as Lord Eldon uses the following language: "As to waiver, it is difficult to say precisely what is meant by the term with reference to the legal effect. A waiver is nothing unless it amounts to a release. It is by a release or something equivalent only that an equitable demand can be given away. A mere waiver signifies nothing more than an expression of intention not to insist upon the right, which in equity will not, without consideration, bar the right any more than, at law, accord without satisfaction would be a pled. First considering the typical fact situations to which courts and text-writers most frequently apply the term waiver, we will assume that in all cases the agent acting for the insurance company is empowered to bind it by word or act. Such in fact is often not the case, but for our present purposes it is desirable to exclude the complicating questions introduced by limitations upon the powers of agents. These will be considered only incidentally.
Case (i). Jones informs the agent of the insurer that he will not apply for life insurance since he is about to enter military service, which he knows is contrary to a condition in the policy proposed. The agent replies that his company is one hundred per cent. patriotic and will not enforce that condition. Jones thereupon makes application and duly receives a policy in which is written a condition that it shall become void if the insured engages in military service without the consent of the company endorsed thereon. Jones thereafter, without such endorsed consent, enlists in the army and is killed in France. In an action on this policy Jones' administrator seeks to avoid the insurer's defense of breach of condition by offering evidence that it was waived before the making of the contract.
Here we clearly have an attempt to show a preliminary parol agreement which was not incorporated in the subsequent written contract, and therefore was "merged" in it. Such a preliminary agreement, whether written or parol, cannot be shown in contradiction of the policy.3' The so-called "parol testimony rule" based on common sense, and so essential to the integrity of business engagements, cannot be evaded merely by calling the preliminary agreement a waiver or even an estoppel. The few decisions that have allowed such a "waiver" to be set up as an estoppel are much to be regretted.3 Case (2) . A life policy having been tendered to Jones according to his application, he reads it and discovers the condition with regard to military service, and refuses to accept it. Thereupon the agent says, "We will waive that clause." Satisfied with this assurance, Jones accepts the policy and enlists.
Here also is a parol agreement inconsistent with the terms of the written contract, made contemporaneously with its delivery, and also "merged" in it. The same considerations as in the preceding case preclude its being shown in an action at law. Case (3). Jones, having an existing policy containing the antimilitary condition, informs the agent of his desire to enlist and asks a waiver of the condition. The agent replies: "Certainly. We wilt not enforce that condition. It is waived." Acting on such promise, Jones enlists.
Here again we have an agreement made upon adequate consideration, being a promise for an act impliedly requested, operating to modify the existing written agreement. There is no reason whatever why a written policy contract shall not be subsequently modified by parol agreement. The courts uniformly admit evidence of such subsequent parol "waivers."33 The question usually litigated is not the admissibility of the evidence, but the authority of the agent to make the modifying agreement or waiver.34
Case (4). Jones, having such a policy, serves in the army without injury and is discharged. He informs the agent of these facts, and tenders the next accruing premium. The agent accepts the premium saying that while the policy had been forfeited the company will waive the forfeiture.
Here we have an agreement on valuable consideration-the payment of the premium,-but it is not made in modification of the policy contract, which still remains unchanged, including the anti-military clause. It accomplishes merely the relinquishment of the insurer's privilege to set up an otherwise perfectly valid defense to any action on the policy. This may very properly be called a waiver. It will be enforced by all Case (5). Jones secures a fire policy which by its terms is "void" in its inception because he has other insurance on the building covered. Subsequently the insurer, being informed of the breach of condition, expressly excuses it and accepts payment of a deferred premium.
Here we have what may be termed a subsequent waiver of a breach of condition precedent to the inception of the contract, which all courts agree may be shown by parol.S3 If it were true that the contract had no inception until the waiver, we should here have a parol waiver contemporaneous with the making of the contract, which would be subject to the same objections as in Case (2) stated above. But in fact the contract does have its inception with delivery to the insured, though it is voidable at the option of the insurer, not of the insured ;3 that is, the insurer has the power to avoid the entire contract if he so elects. It is this power which he subsequently waives. Such a waiver cannot be obnoxious to the parol testimony rule.
Case ( written contract, and not to recitals, has no application whatever. The statement. The insurer has extinguished his privilege to set up the breach of condition.38 Case (7). Jones, having an existing life policy, enlists contrary to the condition therein, and is killed in France. The insurer writes to the widow-beneficiary: "Your husband's policy was forfeited by his entering military service, but since he died for his country, we have decided to pay the full amount of the policy." Later the insurer refuses to pay. It seems that such a waiver, though without the support of any consideration, is sufficient to extinguish the insurer's privilege to set up the breach of condition.3
Case (8). Jones' accident policy contains a provision excepting from the risks covered by the contract death or injury suffered on account of riding in an aeroplane. Jones is killed while engaged in aviation, but the sympathetic insurer, with full knowledge of the facts, agrees to waive the exception. Such a waiver is not binding unless supported by a consideration.4" Case (9). The insurance company's agent tenders to Jones a life policy containing a stipulation that it shall not take effect until actually delivered to the insured while he is in good health, and the first premium is actually paid in cash. Jones explains that he has not the ready money, and offers to give his note at three months for the premium. The agent accepts the note and delivers the policy. Jones dies within the three months. Is the insurer under a duty to pay?
At first it seems that we have a situation similar to that in Case No. 2, involving an agreement contemporaneous with the making of the written contract and contradicting one of its terms, and so not to be shown. But such is not the case. The condition requiring prepayment of the first premium is not a contractual term. It is merely the recital of the condition imposed on the insurer's offer of the promise written in the policy; limiting the manner of acceptance. Ordinarily the insured's application is regarded as the offer, and the issuance of the policy as the acceptance of that offer. But here the insurer puts a condition on his acceptance-prepayment of the first premium-which turns it into a counter offer<1 Thus the tender of the policy is an offer conditioned upon acceptance in a specified manner, that is by prepayment of the first premium in cash. If the offerer wishes to remove this condition, or otherwise modify the mode of acceptance prescribed in the offer, there can be no objection to his doing so. The parol testimony rule, which applies only to promissory provisions of a 
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Case (io). Jones' fire policy contains a provision that no action shall be brought thereon unless satisfactory proofs of loss are furnished within sixty days after the fire. Immediately after a fire Jones applies for forms on which to make his proofs of loss, but is told by the insurer that such proofs are not required, all liability under the policy being denied because of breach of the condition against other insurance. Almost without dissent the courts hold that such denial of liability is a "waiver" of the insurer's privilege to require proofs of loss.43 Case (ii). Jones' fire policy gives to the insurer in case of loss the option to repair or rebuild instead of paying money compensation. The insurer, having by words or acts led the insured to believe that it will pay a loss in money, is said to have waived, or to be estopped from claiming, its option to rebuild, at least when the insured has acted upon the induced belief." Here it is obvious that the policy gives the insurer the privilege of electing between two alternative modes of performance, paying or rebuilding. This privilege once exercised, by electing the one or the other, is thereby extinguished. Although this is a typical example of "election," there is no serious objection to the statement that by electing one alternative the insurer waives his priviilege to elect the other.45
It is to be noted that while in all of the instances set out above, the waivers are expressly declared by words, they differ from similar ' A delivery of the policy without prepayment by an authorized agent with intent to make the contract presently operative "waives" the prepayment. Mr. Ewart, in his amusing book 'Waiver Distributed," fiercely objects to the use of "waiver" in connection with, or, as he thinks, in place of, election. See Ewart, op. cit. supra note 37, 25. "If you had a choice between a horse and a mule, and you chose the horse, you would not say that you 'waived' the mule. For you did not. You had an election between two animals, and, electing to take one, you could do nothing with reference to the other." Ibid. 7. If Mr. Ewart should elect to take the mule, one might accurately enough say he had waived his privilege to take the horse. waivers implied from the acts of the parties only in the manner of proof. There may well be great differences of opinion as to whether or not a waiver may be implied from a given state of facts-as for instance, whether retention of an unearned premium after the insurer has learned of a breach of condition justifies the implication of a waiver of such breach46-and the conflict of testimony submitted to a jury may render the result highly uncertain, yet "implied waivers," when once the implication has been made, are not different from express waivers. The fact, however, that implied waivers are established by proof of conduct by the insurer justifying the insured in inferring that he intends to waive, and of conduct by the insured showing that he has in fact drawn such an inference, it is easy to say that when the insured has been misled by the conduct of the insurer, the latter is estopped to deny the truth of such inference. As a consequence, we find the extensive practice of confusing implied waivers and estoppels and regarding the terms as interchangeable.47 This is most misleading.
If the eleven typical fact situations set out above are carefully considered, it will be observed that while all the legal relationships created exhibit a common character in that insurer in each expresses an intention to relinquish a privilege accorded him under fue terms of the contract as written, so that all come roughly under the generally accepted definition of a waiver, "an intentional relinquishment of a known right"48-yet differentiating legal relations cast them into several quite distinct classes, which for convenience we will designate (I) substitute agreements, (II) proper waivers, (III) assumption of excepted risk, (IV) removal of condition upon acceptance, (V) denial of liability, (VI) election. These we will consider separately.
I. Substitute Agreemnents. In each of the first three cases there is an attempt to show an agreement, possessing all the requisites of a contract, that is, offer, acceptance and consideration, as a substitute for an inconsistent term of the written contract. Evidence is offered for the purpose of changing the terms of the contract as written and' delivered. In each case the plaintiff wishes to show that, contrary to the terms of the written contract, the parties really agreed that the insurer's conditional duty to pay should remain unaffected by Jones' entry into military service. As to Case (3), where the modifying agreement, being a promise for an act contemplated and impliedly requested, was subsequent to the delivery of the policy, there is no reason whatever to exclude the proof offered. The law permits the parties to a simple contract in writing to alter its terms by a subsequent ' (2) are different There Jones, after or at the time of making his parol agreement, accepts a writing known to be a memorial of the contract and flatly to contradict such agreement.. If such an inconsistent parol agreement could be shown under these circumstances, the certainty in contract legal relations so essential to the conduct of business, would be impossible.' Therefore the law prohibits it this prohibition being expressed in terms of the famous and much lauded parol evidence rule. We conclude, then, without any serious difficulty, that these three "waivers" are but modifying contracts, two of which are inoperative to change the legal relations of the parties while the third is fully effective.
II. Proper Waivers. The fourth, fifth, sixth and seventh cases form a second group to which the term waiver is applied in quite a different sense. In none of the cases of this group is there any intention to change a term of the policy but in each the insurer has expressed an intention not to assert an otherwise perfectly good existing defense, and has expressly or impliedly promised not to do so. In the first two cases of the group this promise or "waiver" rests upon a consideration, the payment of a premium not otherwise due, but in the other two no consideration for the promise can be found. Hence we may say that the waiver in the first two of these cases operates as a kind of release of a privilege of defense, but the waiver in the other two cases cannot be so described, as a release not under seal is inoperative in the absence of a considerations Therefore this second group of cases may be called proper waivers, since there is no other term that is adequately descriptive. As to the two cases in which no consideration for the waiver is found, the term is fairly distinctive. One writer vehemently asserts that even here there is no proper use for the word waiver; that the insurer has his election in such cases to remain bound or to renounce his obligation, and that when he elects one of these alternatives he is bound by his election, and that is all there is to it. "The case is purely one of election. The default has not only not caused forfeiture of the policy, but has not in the least affected it. The contract remains as it was until election is made to cancel it. Then it is at an end."52 The author is undoubtedly supported by the overwhelming weight of judicial opinion in saying that the insured's default has not caused forfeiture of the policy, meaning thereby the extinguishment of the legal relations of the parties created by the making of the policy; but he is mistaken in asserting that such default "has not in the least affected" those relations.53 The breach of condition has created a most important power-liability relation between the insurer and the insured. That is, the insurer now has the power and privilege to rescind the contract as of the time of the breach, and the insured is under a liability of losing his rights under the policy by the insurer's exercise of his power. This power to extinguish his own duties under the contract, as well as the insured's rights, the law permits the insurer to relinquish or "waive" by merely indicating by words or acts that he so intends. And the courts are so willing to discover an intention to waive this destructive power that, as will presently appear, they often find sufficient evidence of it in mere silence and inaction on the part of the insurer for an unreasonable time after knowledge of the insured's default. But however that may be, it seems clear that the term "twaiver" more adequately describes what really takes place than does the word "election," for the insurer's only election is between exercising his power of rescission and waiving it.
III. Assumption of Excepted Risk. In case (8) it is obvious that
the insurer never assumed any duty to pay for the loss suffered by reason of the excepted risk. There is no intention to change any term of the policy or to "waive" any breach of condition. No condition is broken. The original contract remains unchanged. It simply does not cover this particular loss. The alleged waiver is merely a new and independent promise to pay money, unenforceable unless sealed or supported by a consideration.5" It would be just as reasonable to say that the insurer's unsupported promise to pay for a loss occurring after the expiration of a fire policy is enforceable as to declare that 'Professor Williston in very different words expresses much the same idea when he says: "The insurer, when taking advantage of a breach of condition, is 'not seeking to rescind the contract sued upon: it is standing upon the contract, and insisting that under its terms there is no liability.' 2 IV. Removal of Condition upon Acceptance. The offeror may dictate the mode of the acceptance which is to complete the contract, and to that end may impose such conditions as he sees fit on the manner in which his offer is to be accepted. If he wishes he may stipulate that the acceptance of an offer of a promise to insure shall not be complete until the first premium is paid, and if he insists on this condition, no other mode of acceptance will complete the contract. On the other hand, since the condition is entirely within the insurer's control he may relinquish or "waive" the condition whenever he will. No promise or other term of a contract is involved, for no contract has yet been made. The insurer merely gives up the privilege of insisting upon a given mode of acceptance. For such a waiver it is manifest that no consideration is required.56 V. Denial of Liability. When the insurer denies any liability whatever under the contract, as in case (Io), the courts generally say that all conditions still to be performed by the insured are waived.57 Here the term "waiver" is used to describe the operation of that long settled rule of law and good sense that when one party to a contract has made the performance of conditions required of the other either impossible or unnecessary, the latter is excused from performances. Such a waiver has little in common with the others under discussion, unless it be considered that the insurer by his repudiation of the contract intends, as he expressly declares in the case put, to give up his privilege of requiring performance of the condition.59 In such cases a consideration for the "waiver" may usually be found in the insured's detrimental inaction induced by the insurer's repudiation, but the excuse for the insured's failure to perform is sufficiently clear under the general rule stated above, and there is no need to invoke the doctrine of waiver or to seek a consideration.
VI. Election. The policy may give to the insurer the privilege of electing between two alternative duties, such as payment or replacement in case of property loss, as stated in case ( i i ). Here it is usually said that by electing to do either one the insurer "waives his right" to 
ARE WAIVERS BINDING WITHOUT CONSIDERATION?
The classification of waivers given above, which could probably be easily extended, shows with sufficient clearness that this elusive term is applied to so many differing legal relationships that the statement of any rule as governing waivers in general is apt to be inaccurate and misleading. This is strikingly illustrated by the statements to be found in the cases with regard to the need of a consideration to support a waiver. The statement most frequently found is that a waiver is not binding unless supported by consideration or an estoppel.6' By estoppel here is meant the "promissory estoppel" of the text writers,62 that is, prejudicial action in reliance upon the waiver, which usually is found to be such action as was expressly or impliedly requested, or anticipated by the insurer as a consequence of his promise to waive. Scarcely less frequently it is declared that no consideration is necessary to support a waiver.
Cases may often be found in the same jurisdiction declaring now the one rule and now the other.64 A. (N. s.) The reason for such confusion of statement is not far to seek. When the waiver involved is really a substituted agreement, falling in Class I above, it is of course inoperative without a consideration.05 The same thing is true of so-called waivers of exceptions (Class III above)."" No duty-can be created de novo by a naked promise though it be called a waiver. In such cases we might expect the courts to say that a waiver must have the support of a consideration.
On the other hand it is equally clear that the waiver of a condition affecting the acceptance of an offer (Class IV), if made by the offerer who imposed it, needs no consideration, since the only question involved is the intention of the parties to be bound. Neither does waiver by election (Class VI), nor waiver by denial of liability (Class V), even though in such case a consideration of detriment is usually present. We may naturally expect to find in such cases the statement that waivers require no consideration.
It is in cases involving "proper waivers" (Class II) that serious difficulty is encountered. In cases (4) and (5) a consideration is clearly present, but none exists in cases (6) and (7). Are these latter waivers binding on the insurer? If the language of the policy declaring the contract null and void in case of breach of the condition is taken literally, manifestly all the duties as well as the rights of both parties to the contract were extinguished by such breach, and a duty to pay could not be created de novo by a naked promise.87 But these provisions are not so interpreted. They mean merely that the contract becomes voidable at the option of the insurer,68 but remains fully that "It requires no consideration for a waiver, nor any prejudice or injury to the other party," with the opinion in Gibson, Elec. Co It is argued with much force that since the insurer has a complete defense to any action brought to enforce his promise, he cannot be under any existing duty;"" and that the pleading of the breach of condition as an affirmative defense72 is not to be regarded as an operative fact, the exercise of a power to defeat an existing duty, but merely as a statement necessary to bring the operative facts to the attention of the court. But it is difficult to reconcile this theory of the relationship with the cases involving insurance contracts. In increasing numbers the courts are holding that on breach of condition subsequent the insurer has but a power to disaffirm the entire contract, and that this power must be affirmatively exercised within a reasonable time after notice or be regarded as waived. (i920) X8o N. C. i8o, io4 S. E. i66. " "A waiver cannot be inferred from mere silence. It (the insurer] is not obliged to do or say anything to make the forfeiture effectual. It may wait until claim is made under the policy, and then in denial thereof, or in defense of a suit commenced therefor, allege the forfeiture." Titas v. Glens Falls Ins. Co. supra note 63, at p. 4I9. Richards, op. cit. sec. 143, and 2 Williston, op. cit. se"s. 746, 753, approve this rule. Not so Mr. Ewart, who puts it thus picturesquely: "The effect, then, of the change from 'waiver' to election is that silence-strategy will be as obsolete as flint muskets, and that the law last quoted will be upheld, rather than that which supports the contrary view. If the company wants to cancel the policy, it must so elect. It cannot have a live policy for premium-catching and a dead one for loss-dodging." Bwart, op. cit. silence of the insurer as to whether or not he will exercise his power, can scarcely mislead the insured to his prejudice.7 Even those courts which refuse to adopt the rule that failure to exercise the power to disaffirm within a reasonable time is to be interpreted as a waiver of such power, seize upon very slight circumstances to show an intention to "waive the forfeiture," that is, to affirm the contract, such as the retention of the unearned portion of a premiums even in cases where it is doubtful whether the insurer is under any present duty to return such unearned premium.8' Furthermore, it may be noted that a pleading is of ten an important operative fact,82 and that it is quite possible to regard a pleading that sets up a breach of condition as an affirmative defense both as an act done in exercise of a power anid a fact-communication to the court. Again the view that on breach of condition by the insured the insurer's duty is extinguished, and not merely rendered defeasible by the exercise of a power, appears inconsistent with the decisions that the insurer in the cases now under consideration may become bound by waivers without consideration. upon transactions purporting to extinguish rights or create duties unless they are attended with a prescribed ceremonial, such as livery of seisin, or in later times, the sealing and delivery of a deed, in the case of land, or delivery, in the case of gifts of chattels, or unless they are supported by a consideration received for the right extinguished or the duty assumed. Obviously, the ceremonial or the consideration is required to make sure that the transaction expresses the deliberate intention of the party who is relinquishing the right or assuming the duty. But the law has no great concern for such ephemeral legal relations as mere privileges, or even for a power of defeasance, the so-called "right of forfeiture." Such privileges or power the possessor may give up without either consideration or ceremony. Expressed intention is alone sufficient. Thus a condition in a lease providing that in case of non-payment of the rent the lease shall be void and the term cease is interpreted not literally but as merely giving to the lessor a power of entry. This power the lessor is privileged to exercise or not to exercise as he pleases. Until he exercises it, the rightduty relations of lessor and lessee remain as before the breach of condition.83 This privilege and power the lessor may also "waive" without consideration or ceremony.8' Quite consistently with these principles the courts hold that the insurer cannot by a mere waiver assume a non-existent duty. An unsupported "waiver of an exception" is not binding ;85 and surely a naked promise made to pay for a loss occurring even a minute after the expiration of the policy would be unenforceable. The influence of this principle is also seen in those cases which declare that a waiver after loss, of a breach of condition occurring before loss, is inoperative without consideration, or "estoppel," whereas such a waiver before loss is binding.86 The rationale for such a distinction, which appears to be unsound, seems to be that after the main condition of the contract, the happening of the loss, has been fulfilled, there is no reason for interpreting the silence or inaction of the insurer as indicating an intention to remain bound.
Despite the confusion of statement in the opinions, it is believed that whenever an issue such as that raised in Case (6) as stated above, that is, an unsupported waiver before loss of a breach of condition, has been fairly presented, such waiver has been held binding though We now turn to estoppels. Again we wvill assume fact situations typical of the two groups into which the cases involving estoppels usually fall, and again we will assume that the agent acting for the insurer has full powers.
Case A. Jones has erected a building on leased land. He applies for insurance to cover the risk, giving the agent accurate information as to the title. The agent delivers a policy saying, "Here is your policy, fully covering your risk," and collects the premium payable for insurance of the kind applied for. Jones, acting as do a very large majority of ordinary prudent persons under similar circumstances, assumes that the agent has delivered the coverage asked for, and puts the policy in his safe without attempting to read it, knowing full well that he could not understand it if he did so. Therefore he does not learn, until a fire loss occurs, that the policy contains a condition that it shall be void if the building insured is on leased ground. Case B. Jones knows that his policy contains a provision avoiding it in case the building covered remains vacant for more than thirty days unless consent of the insurer thereto is endorsed on the policy. Jones delivers the policy to the agent with a request for such endorsed consent. Thereafter the policy is returned by mail accompanied by a letter from the agent informing Jones that the policy had been properly indorsed according to his request. Again Jones puts the policy in his safe without examination only to discover after a loss that in fact no such endorsement had been made. Let us consider analytically Case A. We look in vain for the elements of waiver in any of the forms discussed above. There is no agreement before or at the time of the delivery of the written contract altering one of its terms, such as appears in the first two cases of waiver as stated There is no offer, express or implied, by the insurer to make any such agreement, nor is there any acceptance by the confiding insured, who has here no actual knowledge of the existence of the offending condition. There is no evidence whatever of any meeting of the minds of the parties in any attempted modifying agreement, which, of course, could not be shown even if it had been made. We do find, however, all the elements of an estoppel against the insurer who seeks to take advantage of the breach of condition. The insurer has made a false statement of a material fact-that the policy validly covered the risk-knowing that it would be relied on.9" The insured relied on the statement, as he had a right to do since he had no actual knowledge of its falsity,92 and his failure to read the policy was not such negligence as to impute knowledge to him."3 Being so misled he both acted, in paying the premium, and refrained from acting, in that he made no further effort to secure insurance,94 both to his prejudice. There seems to be no reason whatever for not holding the insurer estopped to deny the truth of his representation, whether by words, as here, or by acts, as in the more usual case, that the policy was valid at its inception. And of course the parol testimony rule has no application to proof of estoppels, which are shown not to modify any provisions of the contract, but to prevent the insurer from saying that the policy which he had falsely asserted to be valid was really invalid all the time.95 t "The issuance of the policy by the company is, according to the generally accepted rule, a waiver of a known ground of invalidity, and equivalent to an assertion that the policy is valid at the time of its delivery, although the facts known to the company would, under the express terms of the agreement, render it void or voidable." 32 C. J. I343, sec. 6i8 (4.) See Ewart, Estoppel (10oo) i8q. The only reason for the statement made by the courts of Massachusetts, New Jersey and the United States, that parol evidence cannot be admitted to show an estoppel in an action on a written contract of insurance, is that these courts have in mind not estoppels but waivers. They consider that the plaintiff is endeavoring to prove a prior parol agreement inconsist-he has the means of learning the truth for himself does not deprive him of the privilege of relying upon the insurer's representation.9" Hence while a general rule of law imputes to the insured knowledge of the terms of the policy which he accepts, such imputed knowledge does not negative his good faith in relying upon a representation made by the insurer as to the operative effect of such policy. Therefore it is no answer to the insured's claim that the insurer is estopped to deny that he is bound by the policy which he delivered as and for a valid contract, to say that he is presumed to know the terms of the policy or that he was not privileged to rely on the insurer's false representation when by reading the policy delivered he might have discovered the truth. 100 Most cases of estoppel in insurance law involve conditions affecting the inception of the contract, and arise under circumstances that would render "waivers," if really attempted, as in the Case (i) above, inoperative to affect the rights of the parties; but it is quite possible for estoppels to arise after tIhe inception of the contract and to affect the continuance of the insurer's duty validly assumed, as illustrated by. the facts assumed in Case (B) stated above. There the defense of the insurer under the vacancy clause would be barred by proof of the transaction whether it be regarded as raising a waiver or an estoppel. Hence in cases where the agent acts within his authority it makes little difference as to results what name may be given to it. But when the officiating agent is without authority to waive, the distinction becomes important, for such limitations do not affect the power of the agent to estop his principal, provided the act done is within the scope of the agent's employment. In Case (B) it is clear that we have no waiver but an estoppel.:0" To say that the agent by redelivering the unindorsed policy waived performance of the condition is but a misuse of terms. Neither of the parties had any intention of changing a term of the contract, or of making any other kind of waiver. The case shows a statement of fact by the agent which either was or should have been known to him to be false, and prejudicial action by the insured in bona As indicated above, the Federal courts and two of the state courts have fallen into the contrary and even more unfortunate error of assuming that the parol evidence rule, which prevents the enforcement of the substitute agreement "waivers" in Cases (I) and (2) , is equally applicable to exclude proof of the estoppel sought to be shown in Case (A). This holding is not due to any unwillingness on the part of the Federal Supreme Court to allow equitable estoppels to be set up in actions at law, for it has permitted such estoppels to be shown even in an action of ejectment to defeat a claim resting upon a clear legal title.'07 It is rather due to a failure to recognize the existence of an estoppel in such cases as distinguished from a waiver. Throughout the long opinion in the Northern Assurance Company case waiver and estoppel are constantly confused, the ruling idea being that the. real purpose of the offered proof, by whatever name called, was to alter the terms of the contract. That this attitude still persists is apparent from the language of the court in Lumber Underwriters v. Rife,'08 where a possible distinction between a waiver and an estoppel is not even suggested, and proof of a clear estoppel is excluded in the belief that it was a waiver.
The same failure to make the distinction between waiver and estoppel, now so firmly fixed by the decisions of the other states, is evident in the opinions of the courts of Mhssachusetts and New Jersey, althouggh in New Jersey the distinction is clearly discerned and pointed oht in cases like that stated in Case (B) above.'09 It may be said of the decisions of the courts of these two states, as it cannot be said of those of the Supreme Court of the United States, that they have at least been consistent.
The growing solidarity of the United States as a commercial unit powerfully aids the tendency to make commercial law uniform throughout the nation. It is intolerable that the Federal courts should continue to enforce, with respect to so important a commercial contract as the insurance policy, a rule that has been repudiated by a vast majority of the state courts, and is inconsistent alike with sound reason and fair dealing. Let 
